Wounded Warrior Project
4899 Belfort Road, Suite 300
Jacksonville, Florida 32256

& 204.296.7350 WOUNDED WARRIOR

904.296.7347 20 YEARS

WOUNDED WARRIOR PROJECT
Statement for the Record

COMMITTEE ON VETERANS’ AFFAIRS
U.S. SENATE

“Implementing the PACT Act: One Year Later”
July 26, 2023

Chairman Tester, Ranking Member Moran, and distinguished members of the Senate
Committee on Veterans’ Affairs — thank you for inviting Wounded Warrior Project (WWP) to
submit this statement for the record of today’s hearing on implementation of the Sergeant First
Class Heath Robinson Honoring our Promise to Address Comprehensive Toxics (PACT) Act of
2022 (P.L. 117-168). WWP continues to share your commitment to veterans suffering from the
health consequences of military toxic exposure. Just as we were pleased to help inform your
efforts to pass this landmark legislation, we are grateful for the opportunity to assist your
oversight to ensure the successful implementation of this historic law.

Wounded Warrior Project was founded to connect, serve, and empower our nation’s
wounded, ill, and injured veterans, Service members, and their families and caregivers. We are
fulfilling this mission by providing more than a dozen life-changing programs and services to
over 192,000 registered post-9/11 warriors and 48,000 of their registered family members. In
addition to programs focused on mental and physical health, our advocacy before the Committee
is informed by financial wellness services that include assisting veterans with their Department
of Veterans Affairs (VA) disability claims. An increasing amount of those claims have been
focused on toxic exposure.

For two decades, Service members who were deployed to post-9/11 battlefields were
exposed to dangerous fumes from burn pits and other toxic chemicals. Consequently, many
veterans now suffer from respiratory conditions, cancers, and other serious illnesses, but have
historically struggled to obtain service connection. The PACT Act comprehensively addressed
this issue, representing the largest expansion of VA benefits in decades. VA deserves praise for
moving swiftly to deliver lifechanging benefits to exposed veterans who need them, many of
whom have been waiting for years; however, implementing such significant legislation
understandably has its challenges. WWP’s views and suggestions to address those challenges
are offered in the spirit of partnership with VA and are informed by our network of accredited
National Service Officers, our staff members who respond to phone calls and emails in our
Resource Center, and the warriors both teams interact with on a daily basis.
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Disability Claims Processing

Prior to the passage of the PACT Act, many veterans who submitted VA disability
compensation claims for toxic exposure-related conditions (particularly those who suffered
exposures during post-9/11 deployments) often faced significant obstacles when attempting to
link their illnesses to service. Establishing an in-service “injury” was challenging because burn
pit (and other toxic substance) exposure was rarely documented in the veteran’s military service
or medical record. Establishing a connection to service, or “nexus,” was made difficult by the
fact that many medical conditions associated with toxic exposure are more likely to manifest
several years after discharge and be related to those undocumented exposures. These factors
would most often culminate in VA finding insufficient evidence to establish service connection.

The PACT Act addressed these challenges by establishing over 20 new presumptive
conditions related to toxic exposures, allowing VA to presume these conditions are service
connected for veterans who served in areas of known exposure. While the majority of these
conditions are cancers and respiratory illnesses associated with Gulf War and post-9/11 service
in Iraq, Afghanistan, and surrounding areas, it also created two new conditions associated with
Agent Orange exposure and expanded qualifying service locations for Agent Orange and
radiation exposure. The new law also created a legal concession that toxic exposure occurred for
veterans who served in certain locations (see 38 U.S.C. § 1119 (b)) and required that any veteran
who submits a disability claim and participated in a toxic exposure risk activity (TERA) be
granted a medical examination and nexus opinion if the evidence in the claim is insufficient to
grant service connection. This is especially useful for veterans who are claiming conditions that
are not presumed to be connected to service pursuant to the PACT Act. The legislation defines
TERA as any activity recorded in an exposure record tracking system, such as the Individual
Longitudinal Exposure Record (ILER), or any other exposure as determined by VA.

These new policies have understandably resulted in a significant influx of new disability
claims. As of July 21, 2023, the Veterans Benefits Administration (VBA) has received 744,701
PACT Act-related claims since the bill was signed into law on August 10, 2022, representing
36.1 percent of the total claims received over that time period.! Although this larger workload
has created an increase to the claims backlog, we believe this is necessary to ensure that exposed
veterans, many of whom have been filing claims unsuccessfully for years, are finally able to
access the health care and benefits they need. VA has already begun implementing provisions of
the legislation that granted the ability to hire additional employees to address the increased
workload, and WWP believes it is critical that Congress continues to fully fund these important
authorities.

One strategy VA is utilizing to address the increased workload is Automated Decision
Support (ADS) technologies. This technology is designed to scan a veteran’s records to extract
relevant information such as current medical treatment history and locations of service, and then
generate an Automated Review Summary Document (ARSD), which is then reviewed by a
Veterans Benefits Administration (VBA) claims processor with full adjudicative discretion for a
decision. VA is currently using ADS for 56 diagnostic codes — numeric codes associated with

''U.S. DEP’T OF VET. AFFAIRS, VA PACT Act Performance Dashboard 2, July 21,2023, available at
https://www.accesstocare.va.gov/pdf/VA_PACTActDashboard Issuell 072123 508.pdf.
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specific medical diagnoses — and states that the technology is significantly improving processing
times. WWP service officers report that all ARSDs that they have reviewed have been accurate
and presumably helpful in the processing of the claim. WWP believes that ADS shows great
potential for further expansion beyond PACT Act claims.

Since VA began processing for all PACT Act claims, VBA has completed over 371,716
claims, 78.9 percent of which have been approved.? As less than one-third of respondents to
WWP’s 2022 Annual Warrior Survey reported success on their toxic exposure disability claims,
these post-PACT Act figures indicate a significant improvement.® Still, WWP has noticed a
degree of inconsistency with the way PACT Act claims are processed, particularly with respect to
unnecessary TERA exams and nexus opinions being ordered when the evidence in the file —
which includes documentation of service in a designated exposure area and a diagnosis of a
presumptive condition — is sufficient to grant the claim without further development. If not
caught by a WWP (or other) service officer, these unnecessary exams could slow down the claim
and, if the exam results in a negative nexus opinion, could result in an erroneous denial.

Another error is occasional failure by VBA processors to recognize the list of the most
common presumptive cancer diagnoses recognized by the PACT Act and found on pages 24 to 28
of VBA Policy Letter 20-22-10.* If uncorrected, this could also lead to an incorrectly
adjudicated claim. We encourage VBA to consider whether supplemental training may be
necessary to increase consistency and accuracy of claims processing.

One strategy VBA has used in the past when presented with a large number of exposure-
related claims was to establish a “special mission.” This approach was used to improve the
processing efficiency of Camp Lejeune, radiation, mustard gas or Lewisite, and other potentially
complex claims.’ Similarly, VBA has established specialized processing teams at designated
regional offices to process Blue Water Navy claims.® This allows VBA to train designated staff
on those specific issues and centralize research, development, and processing of related claims to
increase accuracy and speed through specialization. In addition to the potential for connecting
veterans to their PACT Act-related benefits sooner, improved adjudication of these claims has
potential to mitigate downstream effects on all VA claims that may be caused by
overdevelopment, supplemental claim filing, and appeals related to the high volume of PACT Act
claims. We encourage VA to consider whether a “special mission” would be similarly
advantageous for processing PACT Act claims.

Toxic Exposure Presumption Process

In recognition of the challenges associated with establishing direct service connection for
toxic exposure-related conditions, Congress has historically created mechanisms to require VA
to decide whether to establish presumptive service connection when scientific data show a link
between specific exposures and associated illnesses, as it did for Vietnam veterans with the

21d. at 1-2.

3 A full copy of the 2022 Annual Warrior Survey can be viewed at https://www.woundedwarriorproject.org/mission/annual-warrior-survey.

4 See U.S. DEP’T OF VET. AFFAIRS, VBA Letter 20-22-10 (Dec. 22, 2022) (available at https://www.regulations.gov/document/VA-2022-VACO-
0002-0176).

5> See U.S. DEP’T OF VET. AFFAIRS, VA ADJUDICATION PROCEDURE MANUAL M21-1, PART II, SUBPART 11, CH. 3, 3.1.b-c (2022).

¢ See U.S. DEP’T OF VET. AFFAIRS, VA ADJUDICATION PROCEDURE MANUAL M21-1, PART VIII, SUBPART I, Ch. 1, 1.A.1.a. (2021).
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Agent Orange Act of 1991 (P.L. 102-4). However, no law existed prior to the passage of the
PACT Act to require VA determinations on illnesses associated with all toxic exposures,
regardless of location or period of service.

The PACT Act established a permanent VA Working Group to continuously review
evidence and receive input from Veterans Service Organizations (VSOs) and the public on all
potential exposure-related conditions in veterans and their family members who were military
dependents, now and in the future. This Working Group is required to make recommendations
to the Secretary of Veterans Affairs on whether to establish a presumption of service connection
for an exposure related condition. To form its recommendations, the Working Group will
continuously review scientific literature, VBA claims data, and other factors including the level
of disability and mortality caused by the condition, whether conditions are deployment-related,
the rarity of conditions, and the quantity and quality of the information available.

When conducting their reviews, WWP encourages the Working Group to expand the
types of conditions it considers for association with burn pits and other toxic substances present
on post-9/11 deployments beyond the two categories of presumptive conditions established by
the PACT Act — respiratory conditions and cancers. And while these categories of conditions are
closely associated to exposure to airborne hazards, they do not capture the full range of illnesses
that exposed post-9/11 veterans are experiencing. In our most recent Annual Warrior Survey, the
health condition veterans most commonly believed to be associated with their toxic exposure
was neurological problems (35.1%). Hypertension (33.2%), Chronic Multisymptom Illness
(24.4%), immune system problems (10.5%), and liver conditions (7.8%) were also conditions
that veterans commonly believe are associated with exposures while in service.

On July 25, 2023, VA announced that it will conduct a scientific review to determine if
there is a relationship between three conditions — acute leukemias, chronic leukemias, and
multiple myeloma outside of the head and neck — and toxic exposures for Service members
deployed to Iraq, Afghanistan, Somalia, Djibouti, Egypt, Jordan, Lebanon, Syria, Yemen,
Uzbekistan, and the entire Southwest Asia theater of operations.” This is an encouraging step
forward. Although regulations for the PACT Act have not yet become final, VBA is currently
processing claims in accordance with a policy letter that was published in the Federal Register on
December 22, 2023.% Among other guidance, this letter outlines 72 diagnostic codes that fall
under the 23 new presumptive disabilities umbrella categories enumerated in the legislation.
While WWP is generally pleased with this guidance, we were disappointed to see that leukemia,
a rare and potentially deadly cancer that some exposed warriors are experiencing, was not
included under the categories of “Lymphoma cancer of any type” or “Lymphomatic cancer of
any type.”’ Leukemia and lymphoma are similar diseases in that they are both considered
hematologic cancers'® and we are hopeful that VA’s actions that follow its July 25
announcement will help close this critical gap. WWP is similarly looking forward to working

7 Press Release, U.S. Dep’t of Vet. Affairs, VA to Review Possible Connections Between Toxic Exposures and Acute Leukemia, Chronic
Leukemia, and Multiple Myeloma (July 25, 2023) (available at https://news.va.gov/press-room/connections-between-toxic-exposurescancer/).
8 Processing Claims, Honoring Our Pact Act of 2022, 87 Fed. Reg. 78,543 (Dec. 22, 2022).

° Pub. L. No. 117-168, § 406.

10 CTRS. FOR DISEASE CONTROL AND PREV., Hematologic Cancer Incidence, Survival, and Prevalence, 30 U.S. Cancer Stat. (Sept. 2022),
available at https://www.cdc.gov/cancer/uscs/pdf/USCS-DataBrief-No30-September2022-h.pdf.
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with VA to help identify these and other conditions that we believe warrant further
consideration.

Access to Health Care

Under the PACT Act, recently discharged combat veterans now have a 10-year enhanced
enrollment period (up from 5 years), and veterans who were discharged more than 10 years ago
have a limited one-year period to enroll for care (October 1, 2022, to September 30, 2023). For
exposed veterans who miss the one-year open enrollment, there is a 10-year phase-in for
permanent access to Priority Group 6 enrollment based on discharge date.

Wounded Warrior Project is concerned that the one-year open enrollment followed by the
10-year phase-in leaves some potential gaps in eligibility. From August 2022, when the PACT
Act became law, to July 2023, there were 311,635 new VA health care enrollees.!! Of those, it is
estimated that only 103,731 were from the PACT Act eligible population. We believe this is a
relatively small number in a system of over 9 million enrollees.

Modest measures can be taken to address any eligibility gaps that may exist for exposed
veterans. First, Congress can consider extending the one-year open enrollment period for an
additional year to protect against lack of awareness or urgency among the post-9/11 community.
Second, the Veterans Health Administration (VHA) can continuously evaluate the number of
veterans who enroll for care under the PACT Act to determine the impact on capacity to deliver
high quality and timely care. If VHA has sufficient resources to meet additional demand at any
point, we encourage VA to use its existing authority to modify the phase-in to an earlier date to
grant permanent access to care for more exposed veterans sooner.

Veteran Outreach

To realize the full potential of the PACT Act, veterans must know about the disability
compensation and care that are now available, as well as an easy-to-understand path to accessing
them. For this reason, WWP has conducted significant outreach to warriors and their families to
inform them about the new law includes what they can expect, and what actions they can take to
realize its potential benefits. WWP’s outreach efforts include e-mail, social media, a dedicated
page on our website, written materials, a summary video, live webinars, and co-sponsoring a
nationally televised panel discussion on the PACT Act to reach veterans across the country in as
many ways as possible. We continue to work with VA to find innovative ways to reach out to
veterans who are not connected to VA or who may not be highly active in a Veteran Service
Organization (VSO), but more can be done.

Since the PACT Act became law, VA’s outreach efforts to VSOs and veterans have been
exceptional. From their PACT Act “Week of Action” events in all 50 states, to town halls and
awareness events that WWP staff have personally attended, to claims clinics and outreach letters
mailed directly to veterans and survivors that VSOs can view within electronic claims files, VA
is clearly committed to reaching as many potential beneficiaries as possible. VA, in
collaboration with the Department of Defense, has also proactively engaged with Active-Duty

11 U.S. DEP’T OF VET. AFFAIRS, supra note 1, at 1.

50f6



Service members to educate them on the PACT Act and how to access their benefits. VA’s

PACT Act webpage is highly informative and easy to navigate, and their biweekly PACT Act
Performance Dashboard is a model of transparent communication. WWP commends VA for its
robust outreach, and we support their continued efforts to educate potentially eligible veterans
and survivors about PACT Act benefits. We do, however, encourage both VA and Congress to
increase outreach as we get closer to the deadline to file claims eligible for a retroactive effective
date (August 9, 2023) and the deadline to enroll for VA health care before the phase-in period is
initiated (September 30, 2023).

CONCLUSION

Wounded Warrior Project thanks the Committee and its distinguished members for
inviting our organization to submit this statement. We are grateful for your attention and efforts
towards addressing the critical issue of ensuring that PACT Act benefits and care are delivered as
effectively as possible. We look forward to continuing to work with you on these issues and are
standing by to assist in any way we can towards our shared goals of serving those that have
served this country.
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